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Applicability of GST on Restaurant/Canteen/Out doorcatering

Let us take an example

Canteen/Outdoor catering Services

ABC Pvt Ltd given a contract to Mr. Ram for supplyfood in company’s canteen for providing food

to employee of company, the company charging Rs®8/employee at concessional rate against the

food cost of Rs.40/- per employee charged by Mr.Raw following question arises.

a. What would be the tax rate charged by Mr. Ram tcCABd?

b. IsITC available to ABC Ltd on payment made to Mmk?

c. Whether company has to discharge its GST liabilityes then what will be the transaction value,
Rs.20/- or Rs.40/- or there is no liability on caang on amount collected from employee?

d. If there is GST liability on Company, is it mandatdo raise a invoice to employee?

Restaurant Services
e. Can Restaurant services only opt composition sctamge for regular scheme?
f. Is restaurant can supply exempted services/goatiff gas then restaurant has to pay GST on
exempted supply also?
g. Is sweets and bakery shop also fall under restasesmices?

Relevant provision of the GST Act & Rules

Sa@ oo

Sec.7 (1) (a) of CGST Act: scope of supply

Sec 7(1) (c) Of CGST Act: Activity under Sch-1 cwolesed supply, made or agreed to be made
without consideration.

Sec 7(2) of CGST Act: activities or transactionsdfied in Schedule IlI; neither as a supply of dso
nor a supply of services.

Sec 2(17) of CGST Act: Definition of Business

Sec 2(105) of CGST Act: Definition of Supplier

Sec 2(31) of CGST Act: Definition of Consideration

Sec 10 of CGST Act: Levy of tax on composition tayer for Restaurant

Sec 15 of CGST Act: Valuation of supply providedemployer to employee as canteen services at
concessional rate. Read along with rules thereunder

Press release on 10-07-2017: Supply by employemiployee is in the course @frtherance of
employmentand not in the course of furtherance of businedscames under sch-111, which is not liable
to tax.

Sec 16 of CGST Act: Eligibility of Input Tax Credit

CGST Amendment Act 2018: Company provide canteettitfato its employees as per Factories Act,
1948. Section 46 stipulates that any factory eniptpynore than 250 workers is required to provide
canteen facility to its employees. Since this imdeory, ITC of canteen services provided to emgday
should be available in view @fovisoto section 17(5)(h) of CGST AcThis clause is inserted
vide CGST (Amendments) Act, 2018v.e.f. 01-02-2019.

Advance ruling: Caltech Polymers Pvt. Ltd 2018(4)5BR

Advance Ruling on: M/s Kundan Misthan Bhandar 028Q9 in Application No. 08/2018-19
dt:22.10.2018
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» There is no doubt about the services provided by MRam to ABC Ltd is supply and the same is
taxable as outdoor catering services as all the ebent of sec 7 of CGST Act is available in this
transaction under reqular or composition scheme. Tansaction value is Rs. 40. The rate of tax is
discussed under this article separately

> Let's Start to analyse the canteen services provideby employer (ABC Ltd) to Employee

Now we will elaborate the provisions of GST Law.

1. Section 7(1) of CGST Supplthe expression “supplyincludes-

all forms of supply offjoods or servicear both

made oragreed to be made

for aconsiderationSec,2(31) of CGST Act)

by a persor{Section 2(84) of CGST Act)

in the course or furtherance bfisiness(Sec.2(17) of CGST Act)
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Analysis
Now will analyse the services provided by ABC Lddtheir employee
a. Supply includesall the forms of supply of goods or services or bbt: So the supply of food by the
employer to employee in canteen is supply of goods.

b. There must be Consideration:Yes, there a consideration received by the emplimyehe supply of
food in canteen.

c. supply must be in the course or furtherance of bugiess: Although, the word ‘business’ is clearly
defined u/s 2(17), the phrase ‘in the course ah&rance of business’ has not been defined in tite A
The meaning that can be derived from this phrase igide that it can include every activity undketa
by a business concern, including activities inadbarse of employment, since employment is a sudfset
the activities undertaken in the course of business

d. Sec 2(17) of CGST Act “businessincludes—
(a) any trade, commerce, manufacture, profession, imgaidventure, wager or any other similar
activity, whether or not it is for a pecuniary béne
(b) any activity or transaction in connection with ocidental or ancillary to sub-clause (a);

e. The term ‘business’ has been defingdler the GST Laws to include
0] a wide range of activities (being “trade, commemanufacture, profession, vocation,
adventure, wager or any similar activity”),
(ii) “whether or not it is for a pecuniary benefit”,
(i) regardless of the “volume, frequency, continuityegularity” of the activity.
(iv)  and those “in connection with or incidental or #lacy to” such activities.

2. Sec 7(1) (c) Of CGST Actthe activities specified in Schedule-I, made oread to be made without a
consideration iglso considered as supplyBelow relevant text is from the schedule-I
(1) -m-mmmmmmme-
(2) Supply of goods or services or bdtween related personsr between distinct persons as specified in
section 25, when made the course or furtherance of business

Provided thagifts not exceeding fifty thousand rupee@ value in a financial yedry an employer to an
employeeshall not be treated as supply of goods or sendcésth.

Analysis:
Supply of goods or service between related perdoenwnade in the course or furtherance of busirgess i
considered as supply and the explanation of seaf €& ST act given the definition of the relatedsos the
relevant text is as under;
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Relevant text of the related person of GST are asler:
For the purpose of this act
(a) persons shall be deemed to be “related persons” if—
(i) -
(i) ----

(iii) such persons are employer and employee;

So here we can say the supply by employer to ereplogvers under the definition of supply when madée
course or furtherance of business.

whereas the Sec 7(2) of CGST Act and Schedulelkistabout the “activities or transactions whiclalsbe
treated neither as a supply of goods nor a suggmwices” and para-1 of schedule-11l says thari&esby an
employee to the employein the course of or in relation tds employment” is treated neither as a supply of
goods nor a supply of services. So schedule {Kst@bout the servidey employee to employer not by employer
to employeehence supply by employer to employee satisfiedbtmsic criteria of Scope supply as per sec.7 of
CGST Act.

- As supply includes-----

- all the form of supply of goods/services or both,

- Made or agreed to be made

- By aperson,

- For consideration,

- in the course of or furtherance of business (Saidstion -7 of CGST act).

That we can also say that food supplied by emplayemployee at concessional ratads gift and will not fall
under negative list, activity treated neither asipply of goods nor a supply of services.

3. Sec 2(105) of CGST Act definition of Supplier‘supplier” in relationto any goods or servicesr both,
shall mean the person supplying faéd goods or services or bothnd shall include an agent acting as such
on behalf of such supplier in relation to the goodservices or both supplied;

Analysis:
Person will be considered as suppiierelation to any goods or servicesneans supplier shall be the person
supplying thesaid goods or servicesSo the supply of food by the employer to employeeanteen, the
employer is a person conside@sla supplierin relation to supply of any goods or services.

4. Sec 2(31) of CGST Act Definition of Consideratiofconsideration” in relation tothe supply of goods or
services or botlincludes—
(a) any payment made or to be made, whether in monegtherwise, in respect of, in response to, or for
the inducement of, the supply of goods or servioedoth, whether by the recipient or by any other
personbut shall not include any subsidy given by thet@¢Government or a State Government;

Analysis:
The definition of consideration starts witltonsideration” “in relation to supply of goods or
services” and the definition is inclusive definition andrada) says that ahy paymentmade or to be
made, whether in money or otherwise, in respedhagsponse to, or for the inducementtb& supply
of goods or services or both, whether by the recient or by any other person.

So the amournteceived by the employein relation to food supply in canteen from emplkeyall under
the definition of consideration. Further the cosi@s is being provided by the employer to the erygdo
for supply of food at concessional rate that shdaelghart of the consideration and further a doabies

in mind why not the provision of concessional @téod be categorised as subsidy granted by ereploy
to employee. This we can’t considered as subsidiiasvill not fall under the definition of subsids
given further in this article.

Here taking into the account the definition of fsideration” we can say that subsidy is to be cdastd
as consideration in the hand of recipient always inathe hand of subsidy granter means the person
who is providing subsidy is not enjoying the bermé#fsubsidy, So the person who is receiving thsidy
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is enjoying the benefit of subsidy and the subsillpe the part of value of supply in the handesfipient
not in the hand of subsidy granter.

Conclusion: The food supplied at concessional raie not fall under the definition of subsidy. This
is food supplied at concessional rate by employeo temployee. See definition of subsidy in this
article.

5. Sec 10 of CGST Act: Levy of tax on composition taygyer for Restaurant services and Schedule-Il
activity or transaction to be treatedas supplyof goods orsupply of services.

» Schedule-ll of Section 7 of CGST Act:Para- 6talks about;Composite supply”

The following composite supplies shall be treate@d aupply of services, namely:—

Para 6 (b) Sch-llsupply, by way of or as part of any service or in anyeotimanner whatsoevef goods being
food or any other articléor human consumption or _any drink (other than alcoholic liquor for human
consumption), where such supply or service is &sh¢ deferred payment or other valuable considerati

Section 10 of CGST Act: Composition levy

Sec 10(1) Notwithstanding anything to the contreoptained in this Act but subject to the provisiafisub-
sections (3) and (4) of section 9, a registeredgerwhose aggregate turnover in the precedingdinyear did
not exceed fifty lakh rupeésow became 1.5 Crore by CGST amendment Act 20)8may opt to pay, bin
lieu of tax payable him under sub-section (1) of stion 9, an amount calculated at such ratas may be
prescribedbut not exceeding—-

(b) two and a half per cent. of the turnover int&tr turnover in Union territory in case of pers@mgaged in
making supplies referred to in clause (b) of paaphré of Schedule Il, and

subject to such conditions and restrictions as beagrescribed:

Provided that the Government may, by notificatimtrease the said limit of fifty lakh rupees to lsudgher
amount, not exceedirane crore and fifty lakh rupees as may be recommended by the Council

Provided further that a person who opts to payutader clause (a) or clause (b) or clause (¢) mpplgservices
(other than those referred to in clause (b) of pargraph 6 of Schedule I1),0f value not exceeding ten per cent.
of turnover in a State or Union territory in theepeding financial year or five lakh rupees, whidareg higher.

Analysis:
= Clause (b) of para 6 of Schedule-Il of section 7eGarised the restaurant, canteen and outdoorirgter
services as composite supply.

=  Section 10 of CGST Act also talks about the thrisshmit of CGST Rateson restaurant, canteen and
outdoor catering services if they opt to pay tamge composition taxpayer As per_sec 10(1)(b) of
CGST Act that'two and a half per cent of the turnover in State or turnover in Uniorritery in case
of persons engaged in making supplies referred twause (b) of paragraph 6 of Schedule JI is

applicable.

= As Notification no 11/2017 dt: 28.06.2017 furtherbstituted by Notification no 20/2019 Dated
30.09.2019 which deals with GST tax rateREGULAR taxpayer who provides service of restaurant,
canteen and outdoor catering services.

= A restaurant can opt both scheme “composition as vileas regular” its up-to him, | did a detail
discussion in this article itself.
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6. Sec 15 of CGST Act: Valuation of Taxable supply preided by employer to employee as canteen

services at concessional rate.

Sec 15 of CGST Act:

1)

2)

The value of a supply of goods or services or Isbtil be the transaction value, which is phniee
actually paid or payablefor the said supply of goods or services or heliere the supplier and
the recipient of the supply are not relatecandthe price is the sole consideration for the supply
The value of supply shall include—

(a)------ (d)

(e) subsidies directly linked to the priceexcluding subsidies provided by the Central
Government and State Governments.

Explanation of section 15 For the purposes of this sub-section, the amoftisubsidy shall be
included in the value of supply of tsapplier who receives the subsidy

Explanation of section 18-or the purpose of this act
(b) persons shall be deemed to be “related persons” if—
(iiif) such persons are employer and employee;

Analysis:
The value of taxable services is to be decidedeasgction 15 and below is the deciding criteria fo
calculation of transaction value.

o,
o

5

%

The price actually paid or payable for supply obde or services

Where the supplier and the recipient of supplyraterelated

The price is the sole consideration

Further the transaction value includes---

Subsidies directly linked to the price

The amount of subsidy shall be included in the atisupply of the supplierho receives the

subsidy

So in our example Rs 20 Paid by the employee tertiy@oyer is th@rice between related person
as per explanation of section 15. So for deterrdnatf value of supply we need to refer the rules
28 and 30 of CGST Rule.

Whether the concessional rate can be considersalasdy or not, this we need to analyse with the
definition of subsidy at various platform.

A subsidy is a benefit given to an individual, gsis or institutionysually by the government It

is usually in the form of a cash payment or a &duiction or interest benefit or any other formsals
The subsidy is typically given to remove some tgpburden, andt is often considered to be in
the overall interest of the public, given to promog a social good or an economic policy.

Thus, it gets amply clear from the above that titesily is related with State welfare of the public
or it is provided to a person or a business byowasriGovernment, non-government agencies, to
rationalise the cost impact directly/indirectiy_the public. On the other hand, the incentive is
provided to a specific person or business for rait@m of noble work or to provide motivation for

a specific workSo here the food supply at concessional rate by etoger to employee can't be
categorised under subsidy.

Rule 28 of CGST Rule 201f determination of Value of supply of goods orvéges or both
between distincor related personsther than through an ageiithe value of the supply of goods
or services or both between distinct persons asifsgnbin sub-section (4) and (5) of section 25 or
where the supplier and recipient are related, dtm where the supply is made through an agent,
shall-
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(a) be the open market value of such supplygithor comment: There is no open market value for
the supply of food by employer to employee)

(b) if the open market value is not available, leetalue of supply of goods or services of likedkin
and quality;(Author comment: This is also not applicable in example)

(c) if the value is not determinable under clauggdr (b), be the value as determined by the
application of rule 30 or rule 31, in that ordefuthor comment: Here we can go with rule-30 which
is more nearer to the determination of value ofpbupf food by employer to employke

Provided that where the goods are intended fohéursupply as such by the recipient, the value
shall, at the option of the supplier, be an amaautivalent to ninety percent of the price charged
for the supply of goods of like kind and quality the recipient to his customer not being a related
person: Author Comment: as the employee is not furthepblups such so this part of rule is not
applicable in the case of the supply of food by lygr to employee)

Provided further that where the recipient is eligifor full input tax credit, the value declaredire
invoice shall be deemed to be the open market \@#ltlee goods or servicegiuthor Comment: as
the employee is not eligible for full input tax dreso this para is also not applicable in our eglan

v" Rule 30 of CGST Act. Value of supply of goods or sdces or both based on costWhere the
value of a supply of goods or services or bothoisdeterminable by any of the preceding rules of
this Chapter, the value shall lmme _hundred and ten percent of the cost of produgin or
manufacture or the cost of acquisition of such goador the cost of provision of such services

v" Conclusion: Here in our case the value of supplgaufds or services will be 40 plus 10% of Rs.40
so the taxable value will be Rs 44.

7. Sec 16 and 17 of CGST Act:

Section 16 of CGST Act:

Sec. 16(1) Every registered personshall,

- subject to such conditions and restrictions as tmayrescribed and in the manner specified in
section 49,

- be entitled to take credit of input takarged on any supply of goods or services or botb him

- which areused or intended to be used

- inthe course or furtherance of his businesand

- the said amourghall be creditedto the electronic credit ledger of such person.

Sec 16 2) Notwithstanding anything contained in this sectionno registered person shall be entitled
to the credit of any input tax in respect of angEy of goods or services or both to him unless,—

(a) he is in possession of a tax invoice debit notassued by a supplier registered under this Ac¢or
such other tax paying documents as may be presicribe
(b) he hageceived the goods or servicesr both.

(c) subject to the provisions of section 41, tilve charged in respect of such supply has been aeiily
paid to the Government,either in cash or through utilisation of input taedit admissible in respect of
the said supply; and

(d) he hadurnished the return under section 39:

Sec 1710) of CGST Act the Input tax credit shall not be avdable in the following supply of goods
or services or both—

(i) food and beverages, outdoor catering, beautynesat, health services, cosmetic and plastic syrger
leasing, renting or hiring of motor vehicles, vdssa aircraft referred to in clause)(or clause 4a)
except when used for the purposes specified thdifginnsurance and health insurance:
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Provided that the input tax credit in respect affsgoods or services or both shall be availablerevha
inward supply of such goods or services or botlisisd by a registered person for making an outward
taxable supply of the same category of goods wics or both or as an element of a taxable cortgosi
or mixed supply;

({iH)-membership-of-a club; health-and fithess cemtnd;

Provided that the input tax credit in respect of@ugoods or services or both shall be available gneh
it is obligatory for an employer to provide the sarto its employees under any law for the time being
in force.”.

Analysis:

8.

v' Here we can say that input credit is availablehensupply of food by Mr.Ram to the employer ABC Ltd
subject to fulfilment of conditions of section 16Q@GST Act.

Press Release dated 10-07-2017

The relevant text of the press release is as under

- Itis pertinent to point out here that the serviceshy an employee to the employer in the course
of or in relation to his employment is outside thescope of GST (neither supply of goods or
supply of services)

- It follows therefrom that supply by the employer ttte employeein_terms of contractual
agreemententered into between the employer and the employgeeill not be subjected to GST.

- if such services are providéete of charge to all the employees by the employ#nen the same
will not be subjected to GST, provided appropri@®T was paid when procured by the employer.

- The same would hold trder free housing to the employeesvhen the same is provided in terms
of the contract between the employer and emplopeeisapart and parcel of the cost-to-company
(C20)

Analysis:

9.

10.

The press release is clarificatory in the natureennather than legal validity in the eyes of lawt the
company can do planning by doing contractual agee¢rwith the employee. In our example as the
company is charging Rs.20 for supply of food socae say this is not free of charge as clarification
given in the press release hence GST is chargealilee supply made by the employer to employee.

A recent order of the Authority for Advance Ruling — Kerala has ruled in Caltech Polymers Pvt. Ltd
2018(4)TMI582,0rder No. CT/531/18-C3 dated 26.03&0in a matter involving recovery of food expense
from employees for the canteen facility providedasb§ompany, that such recovery falls within therdgbn

of ‘outward supply’ and are therefore taxable outivsupplies under the GST law. In paragraph 9 ef th
order, the AAR-Kerala has concluded that the supplipod by the applicant (Company) to its emplayee
would definitely come under clause (b) of Secti¢gh72 as a transaction incidental or ancillary te thain
business and thereby the test of ‘in the courdartdrerance of business’ is met by the applica@rder No.
CT/531/18-C3 dated 26.03.2018.

Q: If there is GST liability on Company, is it maxtdry to raise a invoice to employee?

Sec 31(3X) of CGST Act: A registered person may not issue a tax invditke value of the goods or
services or both supplied is less than two hundupédes subject to such conditions and in such niaame
may be prescribed;

Provisions of Rule 46 of CGST Rule is as under:

Provided also that a registered person[, other tharsupplier engaged in making supply of servimeway
of admission to exhibition of cinematograph filmsmultiplex screens,]( Inserted vide Notf no. 33/2&T
dt. 18.07.2019 with effect from 01.09.2018ay not issue a tax invoice in accordance with therovisions
of clause (b) of sub-section (3) of section 31 sebt to the following conditions namely,-

(a) the recipient is not a registered person; and

(b) the recipient does not require such invoice, an
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shall issue consolidated tax invoicdor such supplies at the closeggich dayin respect of all such supplies.

11. Q: Restaurant can only opt composition scheme wiatso go for regular scheme also?

Yes, a restaurant being a taxable person can opt betkdireme its optional and choice of taxable person.
Below is the relevant text of GST ACT

Particulars Composition Scheme Regular scheme
Whether clause b) of paragraph 6 of |= clause b) of paragraph 6 of Schedule Il this is
restaurant Schedule 11 this is considered considered as composite supphsupply, by way|
services are as composite supplysupply, by| of or as part of any service or in any other manner
supply of goodsg way of or as part of any service whatsoever, of goods, being food or any other
or services or in any other manner article for human consumption or any drink (other
whatsoever, of goods, being than alcoholic liquor for human consumption),
food or any other article for where such supply or service is for cash, defefred
human consumption or any payment or other valuable consideration.
drink (other than alcoholic* This is composite supply of service
liquor for human consumption),
where such supply or service |is
for cash, deferred payment pr
other valuable consideration.
This _is _composite supply of
service
Levy and| = Sec 10(1)(b) = Section 9

collection of ta:

Rate

Sec 10(1)) of CGST Act: Two
and a half per cent. of th

e

Notification no 11/2017 dt: 28.06.2017 furth
substituted by Notification no 20/2019 Dat

er
ed

turnover in State or turnover in  30.09.2019
Union territory in case of= Ingeneral rateis 2.5% CGST without ITC
persons engaged in making Some case 9% with ITC this is for “hotel
supplies referred to in clauds) ( accommodation” services having declared tgriff
of paragraph 6 of Schedule Il, of any unit of accommodation above seven
and thousand five hundred rupees per unit per day or
equivalen
Difference Composition dealer can't collect Regular Taxpayer can collect tax from recipient
tax from recipient
2.5% CGST rate= NA = |tem no 7(ii): Supply of ‘restaurant service’
is Binding on other than at ‘specified premises’.
regular tax payer = Explanation: Nofi.no 20/2019 said as below that
to follow if rate 2.5% CGST rate is binging on regular ta
supplies covered payer, the relevant text of the notification are as
by items (ii), (iii), under.
(iv) and (v) of (@) For the removal of doubt, it is herely
sr.no-7 of clarified that, supplies covered by items (|i),
notification (iii), (iv) and (v) in column (3) of notif. ng
no.20/2019 20/2019 shall attract central tax prescribed
against them in column (4) of notification no
20/2019 subject to conditions specified
against them in column (5)hich is a
mandatory rate and shall not be levied at the
rate as specified under this entry.
= Definition of specified premises of notif. No
20/2019: (xxxvi) “Specified premises” means
premises providing “hotel accommodation”

services having declared tariff of any unit
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five
or

accommodation above seven thousand
hundred rupees per unit per day
equivalent”

Is restauran
can supply|
exempted

services/goods

and if yes then
restaurant ha
to pay GST on
exempted

supply also?

>l

D

2.5 % of the T.O(T.O meansg
taxable plus exemptidn the
State or Union territory

Section 10 (1) (a),(b) & (c) r.w = As this is not clarified in the notification wheeep
Rule-7 which talks about the the 2.5% CGST is consolidated rate as
rate of tax restaurant supplies is considered as
composite supply and 2.5% CGST is chargeable
on taxable as well as exempted supply of goods
and services or both.

Is sweets ang
bakery shop
also fall under|
restaurant
services

AAR Sought in “M/s Kundan Misthan Bhandar” vide AARuling No. 09/2018-19 in
Application No. 08/2018-19 dt:22.10.2018. and falilog question answered whigh
are as under.
(a) whether supply of pure food items such as sweets, namkeens, cold drink and
other edible items from sweetshop which also rumessaurant is a transaction pf
supply of goods or a supply of service;

(b) what is the nature and rate of tax applicablthe following items supplied fron
ground floor of a sweetshop in which restaurarati$® located on the first floor an
whether the applicant is entitled to claim benefiinput tax credit with respect to th
same:
(i) Sweetmeats, namkeens, Dhokla etc commonly knasvenacks, cold drinks, i¢e
creams and other edible items;
(i) Ready to eat (partially or fully pre-cookedagked) items supplied from liv
counters such as jalebi, chola bhatura and othblecitems;
(iii) Takeaway order of sweetmeats or namkeens pgraon sitting in the restaurant
of a sweetshop when such products are not consuwvithth the premises of th
applicant but are takeaway.

D® Q-

[¢)

D

The AAR ruling said in the Kundan Mishtan Bhandarase that above supply |is
considered as composite supply and hence theta&¥aof GST(2.5% CGST+ 2.5%
SGST) on the restaurant service should apply.
The ruling may have created complications notfiusthe tax department but also fpr
future disputes.
My view there is scope of tax planning and decisian be taken on case to case basis
whether this is composite supply or taxed separdtelgoods supplied in sweet and
bakery shop at their individual rates.

It is suggested the AAR applicable on the applicant sought the AAR noteneyal

Disclaimer: This is author personal opinion the opinion can be changed person to person, Dushyant Kumar & Co,
the partners and employees cannot be held liable for the use of and reliance of the opinions, estimates, forecasts
and findings in these documents.
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